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DETAILED ACTION 

Status of the Claims 

Claims 1-6 and 8-21 are currently pending and are the subject of this Office Action. 

Applicant's arguments and amendments filed on 16 September 2008 have been fully 
considered and are not deemed to be persuasive regarding the previous rejections made of 
record. Rejections and objections not reiterated from previous office actions are hereby 
withdrawn. The following rejections are reiterated and expounded upon, and they constitute the 
complete set presently being applied to the instant application. 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office Action. 

Claim Rejection - 35 U.S.C. §103(a) 
Claims 1-6 and 8-21 are rejected under 35 U.S.C. §103(a) as being obvious over U.S. 
Patent No. 5,925,380 [hereinafter referred to as "Roulier et al"] in view of Miiller et al as 
evidenced by U.S. Patent No. 5,382,611 [hereinafter referred to as "Steptoe, et al I"] and EPO 
282451 A2 [hereinafter referred to as "Steptoe et al II"]. 

This Office's previous teachings of the aforementioned references, supra, and as well the 
arguments in the previous Office Actions associated with this application, are incorporated 
herein by reference in their entirety. 

In initially considering the Applicant's response, the Office notes that the prior art 
rejection at issue does not treat Roomier et al, Steptoe et al II or Muller et al as anticipatory 
references. Rather, the rejection purports to show that when the references are taken together 
due to modification of the individual inventions of each, the proposed invention of record is 
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obvious, pursuant to 35 U.S.C. § 103(a). Applicant's response to the previous Office Action is 
comprised of piecemeal arguments that point out how the references, individually, fail to teach 
the claimed invention. As the Office does not argue that the instant invention is anticipated, 
these piecemeal arguments are not persuasive. 

Applicant correctly notes that Ruler et al does not make explicit mention of 
destructurized starch components or fragrance. However, Rouilier et al does disclose starch 
materials and the modification of the same, as noted in previous Office Actions. The starch 
materials in Roulier et al are modified to meet the limitations of the instant claims based on the 
teachings in Steptoe et al and Muller et al, as noted in prior actions. Applicant also states that 
Roulier et al "emphasizes that extrusion be limited to temperatures below 100" (Page 7 of 12 of 
Applicant's Arguments, Para. 3). The Office's reading of the same is that compositions of the 
invention can be achieved at temperatures below 100 degrees, but that does not necessarily have 
to be so (Col. 1, lines 23-30). With regard to Applicant's argument that Roulier et al does not 
disclose fragrance, the same deficiency is, as previously noted, overcome by the combination of 
references utilized to support the instant rejection. 

With regard to the Muller reference, Applicant again argues that the same focuses on pre- 
gelatinized starch rather than destructurized starch and again argues that the fragrance is 
interspersed throughout the composition rather than sprayed on to it. 

One of ordinary skill in the art would be motivated to combine the teachings of Roulier et 
al with the teachings of Muller et al, because they teach overlapping subject matter, most notably 
compositions that include shampoos that are comprised mainly of starch carriers that are water- 
dissolvable. 
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Applicants also argue that the references in total fail to teach a fragrance being deposited 
onto the starch. Muller et al also teach that the starch is a spray-dried starch that comprises 
largely intact starch granules agglomerated to loose aggregates taking on the form of indented 
spheres where the majority of the granules are whole and unbroken (Col. 24, lines 58-67 through 
Col. 25, lines 1-4). In assigning the references their broadest reasonable interpretation and in 
addition considering the make-up of the invention, that there are perfumed additives as part of 
the disclosed invention and the particles are dried as claimed, it would logically follow that 
fragrance would be interspersed with the starch and therefore, found on the starch. 

Applicant argues that the large distinction that impedes the present analysis from 
establishing a prima facie case of obviousness is that the reference notes pre-gelatinized starches 
rather than destructurized starches. Applicant also traverses this rejection on the basis that 
chemically modified starches, which may be either non-gelatinized or pre-gelatinized are quite 
different from destructurized starch and also, that the present set of claims is focused on a solid 
rather than an emulsion base. 

These traversals are not persuasive, however, because as noted prior, it is well- 
understood in the chemical art that destructurized starch is produced by heating a chemically 
non-modified starch material, and it is well-known in the art that cosmetic compositions may 
generally have a solid, emulsion, or liquid base. See Abstract of Steptoe et al I. More 
specifically, starches are destructurized by the heating of starched material to an elevated 
temperature sufficient to form a thermoplastic melt, and these temperatures are within the range 
of 100 to 200 degrees, preferably falling within the range of 140 to 190 degrees and most 
preferably falling within the range of 160 to 185 degrees. See Steptoe et al II. Applicant has 
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argued that the starch in Roulier et al is necessarily extruded at temperatures below 100 degrees 
and as a result, one of skill in the art would not modify the teachings in Roulier et al by Steptoe 
et al as a result. As noted prior, the Office's reading of the same is that compositions of the 
invention can be achieved at temperatures below 100 degrees, but that does not necessarily have 
to be so (Col. 1, lines 23-30). As a result of this and other factors previously noted, one of 
ordinary skill in the art would be motivated to modify the teachings in Roulier as a result of the 
teachings in Steptoe et al. 

Finally, as noted prior, at the time the instant invention was contemplated, it was well- 
known in the art that one of the problems with starch binders is that they are generally very 
sticky once dissolved or gelatinized in water. While this makes them generally good binding 
agents, it complicates the manufacturing process since sheets or articles made using large 
amounts of dissolved or gelatized starch binders have a tendency to stick to the mold or sheet- 
forming apparatus. On the other hand, unmodified starch granules are generally insoluble in 
water and merely act as passive particulate fillers in wet systems unless the compositions 
containing starch granules are heated to above the gelation temperature of the starch, providing 
the requisite motivation to combine references in this case. See. U.S. Patent Application No. 
5,736,209 [hereinafter referred to as "Andersen, et al"](Col. 4, lines 44-60). 

According to Applicant, the above reasoning is problematic, because Roulier et al and 
Muller themselves find benefit in starches other than destructurized ones. As previously noted, 
these piecemeal arguments are unpersuasive due to the nature of the rejection being one of an 
obvious nature and further, the accompanying rationale again appears but as many allegations 
lacking factual support. 
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In view of the foregoing, it would have been prima facie obvious to one of ordinary skill 
in the art to make a solid cosmetic composition and/or foamed solid cosmetic composition with a 
zea mays starch base with a deposited fragrance and cosmetic agent. 

Conclusion 

None of the claims are currently in condition for allowance. 

Applicants' amendment necessitated the new ground of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicants 
are reminded of the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alicia Hughes whose telephone number is 571-272-6026. The 
examiner can normally be reached from 9:00 AM to 5 :00 PM, Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ardin Marschel, can be reached at 571-272-0718. The fax number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 

Application Information Retrieval (PAIR) system. Status information for published applications 

may be obtained from either Private PAIR of Public PAIR. Status information for unpublished 

applications is available through Public PAIR only. For information about the PAIR system, see 

h ttp ://pair-direct-uspto . gov . Should you have questions on access to the Private PAIR system, 

contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 

assistance from a USPTO Customer Service Representative or access to the automated 

information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Alicia R. Hughes/ 
Examiner, Art Unit 1614 

/Raymond J Henley III/ 
Primary Examiner, Art Unit 1614 



